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A. IDE~TITY OF PETITIONER 

Petitioner Shari Furnstahl, is Guardian ad Litem for her mmor 

child C.F. who was the victim of sexual misconduct by Respondent lonnie 

Barr when she was seven. Furnstahl was the prevailing party in a 

subsequent civil case against Barr and seeks costs under RCW 9.68A.l30. 

B. COURT OF APPEALS DECISION 

Petitioner seeks review oC a Published Opinion of Division I of the 

Court of Appeals: Furnstahl v. Barr, No. 75636-2-1 which is the first 

Washington decision interpreting RCW 9.68A.l30 - "No appellate 

opinion has previously specifically discussed the requirements of 

RCW 9.68/\.130." Opinion at 5. The Opinion is attached as Appendix A. 

C. ISSUES PRESENTED FOR REVIEW 

1. Whether RC\V 9.68A.l30 provides a remedy for costs to 

all prevailing minor victims of sexual crime? 

2. Whether pursuant to RCW 9.68/\.130 and CR 54(d) the 

trial coun detennines a prevailing party's entitlement to costs through a 

post-trial motion. rather than through a jury trial? 

3. Whether the right to jury trial under article I, section 21 of 

the Washington Constitution extends to determinations exclusively related 

to a party's entitlement to costs when those costs are not an clement of 

damages and the statute does not provide any further relief? 
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D. STATEMENT OF THE CASE 

C.F. was a stud~:nt at Puyallup Basketball Academy (''PBX'), a 

business operated by Jonnie Barr. RP 67, 106. Barr started grooming C.F. 

through both words and conduct when she was seven-years-old by telling 

her he loved her and he wanted to marry her. RP 324-25, 676-77. His 

conduct progressed to kissing C.F. on the mouth, kissing her with his 

tongue in her mouth. kissing her while sexually aroused, and touching her 

priv:Jte area (described as "her upper thigh private parts'' RP 607). CP 

414-439. 

Jonnie Barr \vas charged with fourth degree assault with sexual 

motivation. CP 390-91. Later. the court entered a finding of guilt. 

CP 393-398. In his plea, Barr stated: ··r plead guilty to the crimc(s) of 

Assault 4 as charged in the cornplaint(s) or citation(s) and notice." 

CP 397. During his hearing. the prosecutor made an oral motion to 

remove the sexual motivation allegation, which the court granted without 

wTitten memorization. CP 13 71-79. There were also no findings as 

required by RCW 9.94A.835, which limits the withdraw of sexual 

motivation to cases \Vhere there is a judicial finding of an error in the 

initial charging <Jr a finding of C\ identiary prohkms making proof of the 

allegation '·doubtful."' 

On April 18, 2014, C. F., fikd a civil lawsuit. CP 1. Her lawsuit 
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alleged vanous causes of action. including assault. battery. invasion of 

privacy, negligence and outrage and requested an award of attorney fees 

and costs as allowed by Washington law. !d. The lav.suit proceeded to a 

jury trial where Barr admitted his "hugging and kissing" was "intentional 

offensive unpermitted contact.'' RP 925-26 ('"The conduct I was admitting 

to was hugging and kissing''). Dr. Larry Arnholt, a phycologist, 

conducted multiple counseling sessions with Barr. RP 235. During their 

first session. Barr told Arnholt that ''his tongue 1rent on her lips and went 

into her mouth as it did with his wife and referred tv it as a Freudian 

slip." RP 236 (emphasis added). Barr further told Arnholt that "he was 

aroused because the French kiss. as it was called or Freudian slip. 

reminded him ofhow he and his wife kissed." RP 237 (emphasis added). 

Barr told Arnholt that this conduct occun·cd while C.F was ''on his lap." 

!d. During the trial, C.F. also testified about what had happened. She 

explained that "he started saying that, ·1 love you. l can't iive without you. 

I loYc you so much.' And he kept on saying: that countless times. AnJ hL: 

hugged me and kissed me on the cheek. And he said. 'This will he our 

little secret."' RP 676-77. C.F. tcstitied ·'he started to pick me up and 

kissing me on the lips. And then he started putting his tongue in my 

mouth and started touching my private parts." RP 677. The jury found for 

C.F. on all claims against Barr, except false imprisonment. CP 322-325. 
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On November 24, 2015, C.F. filed a motion for costs, including 

reasonable attorney fees, under RCW 9.68A.I30. CP 3:26. Barr opposed 

C. F.'s motion. arguing that without pleading RCW 9.68:\.130 with 

specificity or having a jury determine \Vhether Barr's conduct violated 

RCW 9.68:\.090, the trial court was without authority to enter an award of 

costs. CP 611, 670. The trial court agreed with BaiT. CP 1363. 

After a transfer to Division I of the Court of Appeals. the Court 

issued a Published Opinion at1irming the trial court's decision. In its 

Opinion. the Court of Appeals adopted the trial court's reasoning that 

RCW 9.68A.l30 creates an independent cause of action: '"Plaintiff did not 

sue or assert claims under Chapter RCW 9.68A '' Opinion at 11. 

Second. the Cour1 of Appeals limited the conduct covered by RCW 

9.68A.130, noting sexual crimes against children such as rape, 

molestation. or assault with sexual motivation were outside the statue's 

scope: '"While it is true that chapter 9.68A RCW contains several 

provisions that set forth crimes against children, it is also true that other 

provisions of the Revised Code of Washington also make criminal the 

sexual abuse of children. [ l Violations of these latter provisions are not 

referenced in RCW 9.68A.l30 and arc, therefore, not encompassed \vithin 

its embrace." Opinion at 6 (foomote omirt..:d). 

Third, the Court of Appeals held that under the Washington 

4 4823-8875-621!7 



Constitution, a jury, not a judge, must make all factual detem1inations 

related to \vhcther a party is entitled to costs: "Fumstahl asserts that the 

trial judge, not the jury, must determine, after the jury's verdict. whether 

the requesting party established the predicate for an entitlement to an 

award of attorney fees. . . . Rather, in keeping with the principles 

enshrined in Washington's Constitution. in a jury trial, it is the jury who 

must declare the facts found to be proved.·· Opinion at 8. 

E. ARGl'MENT 

The Court of Appeals erroneously affirmed for four reasons: 

( 1) all sexual assaults against mmor children are covered by 

RCW 9.68/\.130 when read in conjunction with RCW 9.68A.090 and 

C.J.C. v. Corp. of Catholic Bishop of Yakima, 138 Wn.2d 699, 985 P.2d 

262 ( 1999); (2) under CR 54( d) the judge, not the jury, decides whether 

costs are awarded to a prevailing party pursuant to a statutory provision: 

(3) RCW 9.68A.l30 docs not create an independent cause of action: and 

(4) there is no right to jury trial regarding th.: applicability uf a cost 

statute, \vhich does not provide any additional relief such as damages. 

In deciding a petition for review, this Court considers four criteria: 

( 1) If the decision of the Court of Appeals is in contlict 
with a decision of the Supreme Court; or (2) If the 
decision of the Court of Appeals is in contlict with a 
published decision of the Court of Appeal::;; or (3) If a 
significant question of law under !he Constitution of the 
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State of Washington or of the United States is involved: 
or ( 4) If the petition involves an issue of substantial public 
interest that should be determined by the Supreme Court. 

RAP 13.4(b). Here, the decision is in conflict with decisions from the 

Supreme Court, it is in conflict with decisions from the Court of Appeals, 

it r:1iscs signiticant questions under the \Vasbington Constitution, and it 

also involves issues of substantial public interest that the Supreme Court 

should decide. Each of these reasons tor review is discussed below. 

A. The Court Of Appeals' Decision Is In Conflict With Decisions 
From This Court And Decisions From The Court Of Appeals. 

The decision below is in conflict with decisions from this Court 

and the Court of Appeals. These issues are two-fold. First, the holding 

that a jury, rather than the Court, makes determinations necessary to 

entitle a party to costs stands in conflict with a number of Washington 

decisions. Second. holding RCW 9.68A.l30 does not extend to protect all 

minor victims of sexual crimes is in contlict with this Court's precedent. 

1. The Court Of Appeals' Decision Conflicts With CR 
54(d) And Washington Decisions Holding That The 
Entitlement To Costs Is Determined Through Post-Trial 
Motion. 

The Court of Appeals held that for Petitioner to be entitled to costs. 

a jury must make a factual determination beyond what was necessary for 

Petitioner to prevail on her civil cau::;es of action. There is no civil cause 

of action that Fumstahl could have brought pursuant to chapter 9.68A 
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RCW. Beyond the statute at i~suc. which is limited t\) recovering costs as 

a result of prevailing on a different cause of action. chapter 9.6RA RCW is 

exclusively criminal code. Beyond the Court of Appeals' holding, there is 

no similar Washington precedent where a jury is required to answer a 

special interrogatory establishing facts beyond what is required to prevail 

on the substantive claim in order to acquire litigation costs. including fees. 

This Court has adopted the Superior Court Civil Ruks (CR) to 

·'govern the procedure in the superior court in all suits of a civil nature 

whether cognizable as cases at law or in equity with the exceptions stated 

in rule 81." CR l. In turn. CR 81 explains that, ''these rules supersede all 

procedural statutes and nther rules that may be in conllict." CR 81(b). 

Thus, the Civil Rules control the court"s procedural operations. 

The rule adopted by this Court to govern a party's entitlement to 

costs or fees is CR 54( d). This rule explains that the C:ourt, either through 

a cost bill or post-trial motion, will detcnnin.;; a prevailing party's 

entitlement, unless attorney· s fees arc an clement of damages: 

(d) Costs, Disbursements. Attorneys' Fees, and Expenses. 

( 1) Costs and Disbursements. Costs and disbursements shall 
be fixed and allowed as provided in RCW 4.84 or by any other 
applicable statute. If the party to whom costs are awarded does 
not file a cost bill or an aftldavit detailing disbursements 
within I 0 days after the entry of the judgment, the clerk shall 
tax costs and disbursements pursuant to CR 78(e). 
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(2) A ttorncys' Fees and Expenses. Claims for attorneys' fees 
and expenses, other than costs and disbursements, shall be 
made by motion unless the substantive lavv goveming the 
action provides for the recovery of such fees and expenses as 
an clement of damages to be proved at trial. ·unless otherwise 
provided by statute or order of the court, the motion must be 
filed no later than I 0 days after entry of judgment. 

When applying CR 54(d), this Court has held it is a question for 

the court to determine whether a particular statute authorizes an award of 

costs or fees. ''Whether a statute authorizes an award of attorney fees is 

likC\\isc a question of Ia\\ rcvicv.,ed dl' 110\'0 .... Viccum v. Enquist, 175 

Wn.2d 441. 446. 286 P.:ld 966 (20 12). The Court of Appeals has 

recognized this same principle. fn Hickok-Knight v. Wa!-Afart Stores. 

Inc., 170 Wn. App. 279, 325, 284 P.3d 749 (20 12), the Court observed 

"we review de novo whether a statute, contract. or equitable theory 

authorizes the award.'' In !Juep Jf"ater Brewing, LLC v. Fain'¥·ay 

Resources. Ltd., 152 Wn. App. 229, 277, 215 P.Jd 990 (2009), the Court 

explained "lwlhcther a specific statute, contract provision, or recognized 

ground in equity authorizes an award of fees is a question of law." 

Washington has long recognized that costs are decided by 

post-trial motion rather ancillar:y jury dctenninations. J.ujan v .. \'antoya, 41 

Wn.2J 494. 50 l, 250 P.2d (I (>53). In !.ufan, the defendants 

"contend[edl that the judgment should not have included plaintiffs' costs, 

because they were not prayed for in the complaint ... . "!d. Rejecting the 



argument, this Court reasoned: ''The allowance of costs. on the other 

hand, is governed by statute. A prayer for them is unnecessary." !d. 

Another example of where the judge, rather than jury, decides the 

entitlement to costs is Firchau v. Gaskill, 88 Wn.2d I 09, 115. 55R P.2d 

194 (I 477). In Firchau. this Court was faced with a constitutional 

challenge to RCW 26.09.140. which granted the trial court the authority to 

award costs, in dissolution proceedings. There, this Couri ohserved that: 

RCW 26.09.140 does not provide for a jury trial on the 
reasonableness of attorney tees. It grants the court the 
power to award the fees and costs. The power of the court 
to require one spouse to pay the attorney fees of the other 
spouse has existed since prior to the adoption of the 
constitution. [ ] Inherent in this grant of power is the 
discretion t_Q _ _gr~li1_l_<l!:_.Jen.LJhe :m__;t!:u of attorney fees .... 

/d. at 115 (emphasis added). 

Similarly, RCW 4.84.185 provides for a procedural mechanism 

whereby a prevailing party files a post-trial motion and the trial court 

makes the LKtual determination of whether an action \Vas frivolous 

thereby entitling a party to costs. includmg fees. RCW 4.84.185 

(emphasis added) provides. in relevant part: 

In any civil action, the court having jurisdiction may, upon 
written findings by the judge that the action. counterclaim, 
cross-claim, third party claim, or defense was frivolous and 
advanced without reasonable cause. require the nonprevailing 
party to pay the prevailing party the reasonable expenses. 
including fees of attorneys, incurred in opposing such action. 
counterclaim, cross-claim, third party claim, or defense. This 
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l_lfiLTt_n.in~ili_l}iL~Wll~n;t(b,: .lJfl~IL!D~~~-(-~~! by the prevailing 
party after a voluntary or involuntary order of dismissal, order 
on summary judgment, litl~!J.it!ligJDf!!L~tH~L.Jri<.l_l, or other final 
order tenninating the action as to the prevailing party. The 
i!!lJg_~o: __ ,-:;h~!.U __ n Hl ~j de r a IL~\~.i.~kne(· p l}.'_:~_l,'t}l.,;'ll, !lUll e _ _ti_I11~ qL tb_e 
'llQJjQ!L~.9et..gJ1line \\hcther the J1t1sititm of the nonptt;.~.!lili!lg 
part\ was frivolous ail_t.L~sh:aJKL'd \\ilb~~.llL.r:~as.~~l!<!l:.l~::_g~t.L~i::· 

This Court approved of the process explaining it applies an abuse of 

discretion review to the decision under RCW 4.84.185. State ex ref. 

Quick-Ruhen v. Verharen. 136 Wn.2d 888, 903, 969 P.2d 64 ( 1998). 

Multiple Court of Appeals decisions have affirmed the court's power to 

determine if an action is frivolous through motion practice. See, e.g., 

Timson v. Pierce Cty. Fire Dist. No. 15, 136 Wn. App. 376, 386, 149 P.3d 

427 (2006); Reidv. Dalton, 124 Wn. App. 113. 123, 100 P.3d 349 (2004). 

Finally. ''[w]hcrc a Washington civil rule is identical to its federal 

counterpart, federal cases interpreting the federal rule are highly 

persuasive.'' Cw.per v. Esteb Enter .. inc .. 119 Wn. App. 759. 767, S2 P.3d 

1223 (2004). Comparing the relevant text ofCR 54(d)(2) with its federal 

counterpart. Fed. R. Civ. P. 54, shows they are almost substantively 

identical except the federal rule grants a fe\v more days to file a motion for 

fees than the state version. Under the federal rule, the entitlement to costs 

and fees is determined through a post-trial motion. Riordan v. State Farm, 

Mut. Auto ins. Co., 589 F.3d 999 (9th Cir. 2009). The federal procedure 

allows for fact finding similar to what is done under RCW 4.84.185. /d. 
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at I 006 ("State Fam1's argument that it was prejudiced by lack of notice is 

not persuasive. Rule 54(d)(2) allows parties to submit evidence and 

arguments regarding attorney fees, and provides that the motion may be 

referred to a magistrate judge for disposition.''). 

In summary, the Court of Appeals decision holds a jury, and not 

the trial court, must make all factual determinations, even when those 

determinations arc exclusively and only related to a party's entitlement to 

costs. This decision is not C(ll1Sislcnt with prior Washington law. 

2. The Court Of Appeals' Decision Is In Conflict With 
C.J.C. v. Corp. of Catholic Bishop of Yakima. 

The decision below incorrectly holds that not all sexual crimes 

against a minor child will fall within the scope of RCW 9.68/\.130. The 

decision is inconsistent with the liberal construction provided to remedial 

statutes. particularly those enacted for important policy objertives. Sec 

Appellant's Br. at 14. Specifically, the Court concluded: 

The text of RCW 9.68A.130 expressly references "violation of 
this chapter." (Emphasis added.) While it is true that chapter 
9.68A RCW contains several provisions that set forth crimes 
against children, it is also true that other provisions of the 
Revised Code of Washington also make criminal the sexual 
abuse of children. Violations of these latter provisions are not 
referenced in RCW 9.o8A.l30 and are. therefore, not 
encompassed within its cmhrace. 

Thus, Furnstahrs argument that Rc·w 9.68/\.!30 entitles any 
plaintiff who prevails in a case arising from any type of sexual 
abuse or assault against a minor to an award of attorney fees is 
not supported hy the wording of the statute itself. 
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Opinion at 6 (footnote omitted). 

This holding is in conflict with C.l.C., 138 Wn.2d 699 where this 

Court held that the same underlying offense to which Furnstahl points, 

communications with a minor for immoral purposes, would capture a wide 

range of sexual misconduct, including fondling a child. In C.J. C., the 

Court was called upon to interpret RCW 4.16.340, the statute that tolls 

causes of action f(lr "childhood sexual abuse" a phrase defined in the 

statute as "an act committed by the defendant ... v,:hich act would have 

been <1 yjQI;;tt)Q!1 of RCW 9A.44 or RC:W 9.68A.040 or prior laws of 

similar efTcct at the time the act was committed." !d. (emphasis added). 

In particular, the Court was required to determine whether the conduct was 

based on "childhood sexual abuse." First, without jury involvement, the 

Court held the statute applies if the "gravamen'' is childhood sexual abuse: 

[U ]nder the facts presented here, intentional sexual abuse is 
the predicate conduct upon which all claims are based, 
including the negligence claims. The alleged sexual abuse is 
essentially an element of the plaintiffs' negligence claims. 
Absent the abuse. plaintiffs would not have suftered any 
injury and their negligence claims could not stand. Thus, the 
"gravamen·· of plaintiffs' claims is that dclendants are liable 
for injuries resulting from acts of intentional sexual abuse. 

!d. at 709-710 (emphasis in original). 

Next, specific to C.J.C.'s circumstances. the Court explained that it 

··must decide whether the alleged sexual misconduct of Fathers Scully and 
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Calhoun (the Priests) constitutes ·childhood sexual abuse· within the 

rncanmg of the statute.'' !d. at 714. There, ·'[t]he abuse consisted of 

tondling and masturbatory acts performed on C.J. C. by the priests." !d. at 

705. Through this conduct C.J.C. argued "the Priests communicated with 

him for an immoral purpose.'' !d. The Court agreed. reasoning 

communications for an immoral purpose ·'applied to misconduct of e~ 

sexual nature whether or not precisely defined within the statute itself." Id. 

at 715. Ultimately, the Court held: "We find the Priests' conduct meets 

the definition of 'childhood sexual abuse' as defined in RCW 4.16.340." 

I d. at 716. The C.J C. Court explained: 

We gave the phrase '·communication with a minor for immoral 
purposes'' a ''commonsense understanding." holding that .. any 
spoken word or course of conduct with a minor for purpose nf 
sexual misconduct is prohibited." . . . We uphdd the 
conviction of a man who had merely attempted to entice 
young girls into the back of his van for sexual purposes. Here, 
defendants allegedly engaged in actual sexual misconduct. 

!d. at 715-16 (citations omitted). Under Washington law, "fa] lesser 

included offense exists when all of the elements of the lesser offense are 

necessary elements of the greater offense." State v. Bishop. 90 Wn.2d 

185, 191, 580 P.2d 259 ( 1978). Considering that communication with a 

minor for immoral purpose prohibits words and conduct, a party cannot 

commit the crimes of rape, molestation. or assault with sexual motivation 

without also communicating for an immoral purpose. 
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In reaching its decision, this Court should hannonizc the minor 

sexual abuse tolling statute and the related costs statute. RCW 4.16.340 

and RCW 9.68A.130 are textually analogous statutes and arc both 

triggered by underlying conduct that violates RCW 9.68A.090. The only 

distinction is that the former uses the phrase "based on" while the later 

uses the term "arising." This is, however. a distinction without a 

difference. Webster's Third New International Dictionary defines "based 

on"' as "that on which something rests or stands .... " CJ.C, 13S Wn.2d 

at 709. The same dictionary defines "arising'' as '"to originate from a 

spcciticd source." Webster's Third New International Dictionary 117 

(1981). Both RCW 4.16.340 and RCW 9.68A.J30 an: triggered if the 

''based on'' or "arising from" conduct is criminalized by RCW 9.oRA.090. 

Because C. f.'s causes of action would certainly fit within the 

parameters for tolling the statute of limitations under RCW 4.16.340. then 

they should also entitle her to costs under RCW 9.68A.l30. Instead. the 

Court of Appeals in this case concluded that not all sexual misconduct 

with a minor triggers RCW 9.68A.l30. This decision is in conflict with 

CJC. The decision also sets up the inconsistent situation where a claim 

would have the statute of limitations tolled for mn10r sexual abuse. but the 

analot-:ous cost statute is n,•t necessarily triggcn.:d attcr the plaintiff 

prevails on the underlying cause of aelion. This Court should accept 
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review and hold the same conduct satisfies both RCW 4.16.340 and RCW 

9.68A.130. 

B. The Decision Raises A Significant Constitutional Question. 

The Court of Appeals dctennined that Barr had a constitutional 

right to have a jury detennine a fi.1etual prerequisite tied ~1.!1lY to granting 

costs. Opinion at 8. (holding that "in keeping with the principles 

enshrined in Washington's Constitution, in a jury triaL it is the jury who 

must declare the facts found to be proved.''). Critical to this analysis, 

RCW 9.68A.l30 docs not provide any relief beyond costs. 

RCW 9.68A.130 docs not independently provide for damages or any 

penalty. The Court of Appeals' holding is inconsistent with a number of 

decisions where the judge detennines the factual prerequisites to an award 

of costs. 

For example, RCW 4.84.185 is the frivolous claims statute and 

provides that the court. rather than a jury will detennine if a claim 

advanced hy n party i~ '·fri\\)lous'' therehy entitling the adversely effected 

party to an award of costs. If the Court of Appeals was correct in this 

case, then a jury. not the Court should determine if a claim is "frivolous'' 

which is certainly a factual determination. This, however. is not 

Washington law. Davis \'. Cox, 183 Wn.2d 269. 292, 351 P.3d 862 (2015) 

(''\ve recognize that article J, section 21 of the Washington Constitution 
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docs not encompass the right ofjury trial on frivolous or sham claims."). 

Just as this Court recognized in Davis that there was no historic right to 

have the jury decide whether an action is frivolous, there is no historic 

right to have a jury determine the entitlement to costs of litigation. 

Similarly, Washington Courts have previously uniformly held it is 

the Court's obligation to determine if a party pn.·' ;~jled in an action, 

thereby entitling the party to costs under a specific statute. AllianceOne 

Receivables Afgmt., Inc. v. Lewis, 180 Wn.2d 389. 394, 325 P.3d 904 

!2014) (''Whether an indi\·idual is a prevailing party after voluntary 

dismissal turns on whether the claimant meets the conditions of the 

specific statute that authorizes the fees."): !)ave Johnson Ins., Inc. l' 

Wright, 167 Wn. App. 758, 782. 275 P.3d 339 (20 12) (although ··[ t]he 

question as to which party substantially prevailed is often subjective and 

difficult to assess[.]" "'fwjhether a party is a prevailing party is a mixed 

question oflmv and fact that [Washington Courts] review under an error of 

law standard.") (internal quotation omitted): Eagle Point Condo. Ovmcrs 

Ass 'n v. Coy, 102 Wn. App. 697, 706, 9 P.3d 898 (2000) (accord). 

Former RCW 4.84.010 (1854) was enacted 35 years before 

\Vashington's Constitution and provided for shifting costs to the non

prevailing party. Appendix B. The statute expressly placed the role of 

determining eligihility for -.;~_)sts on the judge. Jd. fmportantly, neither 
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Barr nor the Court of Appeals cites to any case where a jury dctcm1ined 

the eligibility for costs prior to the enactment of the Washington 

Constitution. 

In reaching its conclusion, the Court of Appeals erred by primarily 

relying on the procedural discussion from Kuhn v. Schnall. 155 Wn. App. 

560. 228 P.3d 828 (20 1 0). Opinion at 8. In Kuhn, the parties and trial 

court embarked on a bifurcated trial with a second phas<: to determine the 

entitlement to costs under RCW 9.68A.130. On appeal, tb<: d<:cision did 

not discuss whether this was the correct procedure, hut instead held only 

that there was misconduct requiring a new trial. ld. at 563. 

The Court of Appeals· analysis failed to adequately focus on 

\\'hether there was a constitutionally recognized right to jury trial on the 

entitlement to costs which existed prior to the adoption of the Washington 

Constitution. The Court of Appeals cited Hastings v. Dep 't of Labor & 

Indus., 24 Wn.2d 1, 3, 163 P.2d 142 (1945) for the general proposition 

that juries decide questions of fact. Opinion at 7, but Hastings docs not 

discuss article L section 21 and al.-,o only relates to \Vorkers compensation 

benefits rather than who determines an entitlement to costs of litigation. 

In Sofie v. Fibreboard Coq)., 112 Wn.2d 636, 648, 771 P.2d 711 

( 1989). this Court explained that "the right attaches to actions in which a 

jury was available at common lav,: as of 1889 and to actions creatd by 
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statutes in force at this same time allowing for a jury." In Fin·hau v. 

Gaskill. 88 Wn.2d 109, 115. 558 P.2d 194 ( 1977), this Court applied the 

same test recognizing "ft]he pO\ver of the court to require one spouse tn 

pay the attorney tees of the other spouse has existed since prior to the 

adoption of the constitution."' There. the Court reasoned that "[i]nherent 

in this grant of power j_:;__l!~-~li~~r~'!i\l!lJO !.!rant or Jcn.Llll<:".~\i!!:I,LQf 

'l~~.lll0_JS-'L'~ .... " !d. (emphasis added). Holding there was no 

recognized right, this Court determined there was no right to jury trial. Jd. 

Similarly, in Bird v. Best Plumbing Grp., LLC, !75 Wn.2d 756, 

768. 287 P.3d 551 (2012). this Court considered RCW 4.22.060, which 

provides a procedural mechanism to determine the reasonableness of a 

covenant judgment stating "[a]_~ktermin<Jtion lw the court that the amount 

to be paid is reasonable must be secured." RCW 4.22.060(1) (emphasis 

added). On appeaL this Court hdd "Fam1ers docs not have a right under 

article l, section 21 of our constitution to a jury determination of 

reasonableness either at the reasonableness hearing or the subsequent bad 

faith action.'' Bird, 175 Wn.2d at 773. There. this Court observed 

'' [!Jfi.~I.L~i~ _,_{[ ~!L! !!LJ·jgflt. r~~~ .s!. i u rv JLLqL1'1~~J.fl1Z.{{QtftY .. ?:~rfqfe d ac(fgns 

\_lj_/l!t!Jif_Q_'/1..!!.~/I.'!LiwL i{iidl<}g;_;~>'· "' !d. at 769 (quoting State v. State Credit 

Ass 'n, 33 Wn. App. 617, 62 L 657 P.2d 327 (1983)(emphasis added). 

Here, RCW 9.68A.130 is solely a statutorily created remedy for costs. 
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Washington has not recognized a right to jury trial on a party's 

entitlement to costs prior to the decision below. In fact, as recognized by 

CR 54( d), it is the province of the trial court to make theses 

detenninations. If review is accepted. this Court can address this conflict 

and the scope of the constitutionally-important right to trial by jury. 

C. The Decision Presents Issues Of Substantial Public Interest. 

The published decision presents several issues of substantial public 

importance. First, the legislative chapter itself a states the issue is of 

substantial public importance. The chapter provides: "The legislature finds 

that the prevention (!(sexual exploitation and abuse (dchildren constitutes 

a ::;rrvernment objective o( surpassinf importance." RCW 9.68A.OOJ 

(emphasis added). 

Second, the federal courts. have long noted the need Cor an 

authoritative interpretation of RCW 9.68A.130: "Although years have 

passed since the kgislature enacted SECA. no court has construed the 

act's attorneys' fees provision." J.C v. Soc ~v of Jesus, 457 F. Supp. 2d 

1201, 1205 (W.D. Wash. 2006). Moreover, at least one federal court has 

interpreted RCW 9.68A.l30 differently noting it does not appear to create 

a cause of action - ''there seems no reason to assert this attorneys' fees 

provision as a separate cause (d action. neither party explains why this 

technical defect is of any consequence." !d. at 1204, n.4 (emphasis 
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added). 

Third. the current interpretation of this statute will lead to more 

legal proceedings than ifCR 54 (d) is followed. Ajury will need to issue 

a declaratory ruling, either through a bifurcated trial or a subsequent 

follow-up lawsuit. If there is a cause of action under RCW 9.68A.l30, 

then it docs not accrue until after judgment on the underlying claim. 

(iausvik V. AhhC)i. 126 Wn. App. 868. 880. 107 P.3d 98 (2005) nhc 

statute of limitations begins to run when a party has a right to apply to a 

court for relief."). Lawsuits for costs are necessary in limited 

circumstances. See e.g., Arnold v. City of Seattle, 185 Wn.2d 510, 531, 

374 P.3d Ill (2016). However, the purpose of CR 54 (d) is. in part, to 

streamline the process for determining the entitlement to costs, including 

fees. 

F. CONCLUSION 

Petitioner requests this Court grant review of this important case. 

Dated this 17th day of January, 2017. 

Respectfully submitted 

GORDON THOMAS HONEYWELL LLP 
,//~;.::.:1 
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 

SHARI FURNSTAHL, as Guardian ) 
ad Litem for C.F., a minor child, ) 

) DIVISION ONE 
Appellant, ) 

) No. 75636-2-1 
v. ) 

) PUBLISHED OPINION 
JONNIE and SUE BARR, husband } 
and wife; and PUYALLUP ) 
BASKETBALL ACADEMY, ) 

) 
Respondents. ) FILED: December 19, 2016 

) 

DWYER, J.- An award of attorney fees pursuant to RCW 9.68A.130 is 

contingent upon a fact finder's determination that the party seeking the award 
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prevailed in an action arising from conduct constituting a violation of a provision 

of chapter 9.68A RCW, entitled "Sexual Exploitation of Children." 

Shari Furnstahl brought this action as the guardian ad litem for her minor 

daughter C.F. She appeals from the trial court's ruling denying her request for an 

award of attorney fees pursuant to RCW 9.68A.130. After securing jury verdicts 

on tort claims brought on behalf of C.F., Furnstahl moved for an award of 

attorney fees pursuant to the cited provision. The trial court ruled that the jury's 

verdicts in her favor on the tort claims did not establish that Furnstahl had proved 

facts constituting a violation of a specific provision of chapter 9.68A RCW. Under 

these circumstances, the trial court properly denied the request. We affirm. 
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No. 75636-2-112 

C.F. was a student at the Puyallup Basketball Academy (PBA), which was 

owned and operated by Jonnie and Sue Barr. Sometime between late 2010 and 

early 2011, Jonnie Barr began a series of inappropriate interactions with C.F. 

while she was attending the PBA. C. F. was seven years old at the time. In these 

interactions, Barr1 asked C. F. to join him in a secluded place at the PBA and, 

when she did, he touched and kissed her while saying that he loved her and 

wanted to marry her. The touching by Barr included picking C. F. up off of the 

ground and hugging her, patting C.F.'s bottom with his hand, and placing his 

hand on her upper thigh near her "private area." The kissing by Barr included 

placing his lips on C. F.'s mouth and placing his tongue into her mouth. 

One day in late 2011, Furnstahl arrived at the PBA gym and noticed Barr 

squeezing C. F.'s bottom while he was picking her up off of the ground in a hug. 

Furnstahllater spoke with her daughter about Barr's conduct, and C. F. told her 

mother about the incidents in which Barr had touched, kissed, and made 

comments to her. C. F.'s family notified the police. 2 

Furnstahl was appointed as guardian ad litem for C. F. and commenced 

this lawsuit against Jonnie Barr, Sue Barr, and the PBA (collectively the 

Defendants). Her amended complaint alleged causes of action for assault, 

battery, negligence, intentional infliction of emotional distress, false 

1 Although Jonnie and Sue Barr share a last name, when we refer to "Barr" we are 
referring to Jonnie Barr. 

2 After a criminal investigation, Barr was charged in district court with assault In the fourth 
degree, committed with sexual motivation. The sexual motivation allegation was dismissed and 
Barr entered a guilty plea to assault in the fourth degree. 
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imprisonment, and false light invasion of privacy. In her amended complaint, 

Furnstahl included a prayer for relief requesting "attorneys' fees, prejudgment 

interest, costs and exemplary damages as may be provided by law." 

At trial, the parties presented evidence concerning claims of assault, 

battery, negligence, intentional infliction of emotional distress, false 

imprisonment, false light invasion of privacy, and outrage.3 The jury instructions 

were tailored to the tort theories litigated at trial. The jury's verdict form was 

comprised of 13 questions that were also tailored to these tort theories. 

The jury returned a verdict finding for Furnstahl against Jonnie Barr on six 

claims, with the exception of false imprisonment, against Sue Barr on the claim of 

false light invasion of privacy, and against the PBA on the negligence claim. The 

jury found for Sue Barr and the PBA on the remaining claims. 

The jury awarded $225,000 in damages to C.F. The damage award was 

not segregated between defendants or claims. 

Thereafter, Furnstahl moved for an award of costs and reasonable 

attorney fees. The trial court granted Furnstahl's request for an award of costs 

and a statutory attorney fee pursuant to RCW 4.84.01 0, .030 and .080.4 

In addition, Furnstahl requested an award of reasonable attorney fees 

pursuant to RCW 9.68A.130, the cost and attorney fees provision of the "Sexual 

3 Although this cause of action was not pleaded in Furnstahl's amended complaint, her 
claim of outrage was submitted to the jury. 

4 RCW 4.84.010 establishes a nonexhaustive list of the costs allowed to a prevailing 
party Incurred as a result of litigation. RCW 4.84.030 establishes a prevailing party's entitlement 
to an award of costs and disbursements pertaining to an action in the superior court. RCW 
4.84.080 establishes a $200 statutory attorney fee, awarded to a prevailrng party In actions 
wherein judgment Is rendered. 
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Exploitation of Children Act" (SECA), codified at chapter 9.68A RCW. The 

applicability of SECA had not before been raised in this litigation. The 

Defendants opposed this request, contending that the statute required that the 

fact finder determine whether a violation of a specific provision of chapter 9.68A 

RCW was proved and noting that, in this case, that question was never raised, 

argued, or submitted to the jury for consideration. Furnstahl responded that the 

entitlement to such an award of attorney fees should be determined by the trial 

court after the jury's verdicts. 

The trial court ruled that the jury, as fact finder, was responsible for 

making the determination required by statute. It then denied the request, 

concluding that the verdicts in Furnstahl's favor on the tort claims submitted to 

the jury did not establish that the jury had found facts proved that constituted a 

violation of a specific provision of chapter 9.68A RCW. 

Furnstahl appeals from this ruling. 

II 

Furnstahl contends that the trial court erred by denying her motion for an 

award of attorney fees pursuant to RCW 9.68A.130. This is so, Furnstahl 

contends, because C.F. prevailed in a case concerning sexual abuse of a child. 

But the statute is not so general. Instead, it requires that a violation of a specific 

provision of chapter 9.68A RCW be established. And it is the jury, as fact finder, 

who must make that determination. Given the trial court's conclusion that the 

jury verdicts in Furnstahl's favor on the tort claims submitted to the jury did not 
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establish that the jury had found facts proved that constituted a violation of a 

specific provision of chapter 9.68A RCW, the trial court ruled correctly. 

A 

Furnstahl asserts that RCW 9.68A.130 is a "simple, one-sentence 

provision ensuring those who are subjected to childhood sexual abuse and who 

later prevail at trial on civil claims for such misconduct, are entitled to recover 

associated costs." Br. of Appellant at 18. In fact, the statue is neither so simple 

nor so broad. 5 

No appellate opinion has previously specifically discussed the 

requirements of RCW 9.68A.130.6 The provision reads: "A minor prevailing in a 

civil action arising from violation of this chapter is entitled to recover the costs of 

the suit, including an award of reasonable attorneys' fees." The plain meaning of 

this language is that a minor is entitled to recover an award of costs and attorney 

fees when the minor prevails in a civil action arising from an act or acts 

constituting a violation of a specific provision of chapter 9.68A RCW. 

Chapter 9.68A RCW establishes the crimes of sexually exploiting a minor, 

RCW 9.68A.040; possessing, dealing in, sending, bringing into the state, or 

viewing child pornography, RCW 9.68A.050-075; communicating with a minor for 

5 Whether a statute authorizes an award of attorney fees is a question of law that is 
reviewed de novo. Niccum v. Enquist, 175 Wn.2d 441,446,286 P.3d 966 (2012). 

6 We conducted a limited discussion of RCW 9.68A.130 in Kuhn v. Schnall, 155 Wn. App. 
560, 228 P.3d 828 (2010). 

Furnstahl cites to three federal district court decisions referencing RCW 9.68A 130. 
However, none of these cases directly address the issues before us. Instead, each merely 
references the possibility of accepting briefing on the matter at a later time. They are unhelpful to 
our analysis. See Bov 7 v. Boy Scouts of Am., 2011 WL 2415768, at *4 (E. D. Wash. 2011 ); Boy 
1 v. Boy Scouts of Am , 832 F. Supp. 2d 1282, 1292 (W.O. Wash. 2011 ); J C v Soc'y of Jesus, 
457 F. Supp. 2d 1201, 1205 0/11.0. Wash. 2006) 
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immoral purposes, RCW 9.68A.090; promoting or permitting child prostitution, 

RCW 9 .68A.1 00-1 03; and allowing a minor on the premises of a live erotic 

peliormance, RCW 9.68A.150.7 

The text of RCW 9.68A.130 expressly references "violation of this 

chapter." (Emphasis added.) While it is true that chapter 9.68A RCW contains 

several provisions that set forth crimes against children, it is also true that other 

provisions of the Revised Code of Washington also make criminal the sexual 

abuse of children.8 Violations of these latter provisions are not referenced in 

RCW 9.68A.130 and are, therefore, not encompassed within its embrace. 

Thus, Furnstahl's argument that RCW 9.68A.130 entitles any plaintiff who 

prevails in a case arising from any type of sexual abuse or assault against a 

minor to an award of attorney fees is not supported by the wording of the statute 

itself. Rather, to establish an entitlement to an award of attorney fees pursuant . 

to RCW 9.68A.130, the plaintiff must first establish that he or she prevailed in a 

civil action arising from an act or acts constituting a violation of a specific 

provision of chapter 9.68A RCW. 

B 

Furnstahl next asserts that, when the case is tried to a jury, the 

determination of whether a violation of a specific provision of chapter 9.68A RCW 

7 Chapter 9.68A RCW also addresses a variety of procedural matters not pertinent to the 
resolution of this appeal. 

8 For instance, see generally chapter 9A.44 RCW (setting forth RCW 9A.44.073, .076, 
.079 (rape of a child in the first, second, and third degree): RCW 9A.44.083, .086 .. 089 (child 
molestation in the first, second, and third degree); RCW 9A44.093, .096 (sexual misconduct with 
a minor in the first and second degree)). 
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has been proved is to be decided-as a factual matter-by the trial court, rather 

than by the jury. Furnstahl is wrong. 

"Except in cases which fall peculiarly within equitable jurisdiction, or where 

remedies and defenses are made available by statute without a jury, the right of 

trial by jury shall be inviolate. Const., art. 1, § 21." Cox v. Charles Wright Acad., 

70 Wn.2d 173, 176, 422 P.2d 515 (1967). '"The term "inviolate" connotes 

deserving of the highest protection' and 'indicates that the right must remain the 

essential component of our legal system that it has always been.'" Davis v. Cox, 

183 Wn. 2d 269, 288-89, 351 P.3d 862 (2015) (quoting Sofie v. Fibreboard 

Corp., 112 Wn.2d 636, 656, 771 P.2d 711, 780 P.2d 260 (1989)). "Where the 

question is doubtful, the right to a jury trial is always preserved." Bain v. Wallace, 

167 Wash. 583, 587, 10 P.2d 226 (1932). 

"At its core, the right of trial by jury guarantees litigants the right to have a 

jury resolve questions of disputed material facts." Davis, 183 Wn.2d at 289. 

[T]he province of the court-the trial judge-is to determine and 
decide questions of law presented at the trial and to state the law to 
the jury, while the province of the jury is to determine the facts of 
the case from the evidence adduced, in accordance with the 
instructions given by the court. 

Hastings v. Dep't of Labor & Indus, 24 Wn.2d 1, 13, 163 P.2d 142 (1945). Such 

was the law of Washington at the time of our constitutional convention. Johnson 

v. Goodtime, 1 Wash. Terr. 484, 485 (1875). 

Pursuant to RCW 9.68A.130, a minor is entitled to an award of attorney 

fees when he or she prevails in a civil action arising from a violation of a specific 

provision of chapter 9.68A RCW. Thus, the core determination is whether the 
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prevailing party established the predicate for entitlement-that an act or acts 

constituting a violation of a specific provision of chapter 9.68A RCW was proved. 

Therefore, fact-finding is necessary to determine whether such a violation was 

proved. 

Furnstahl asserts that the trial judge, not the jury, must determine, after 

the jury's verdict, whether the requesting party established the predicate for an 

entitlement to an award of attorney fees. This amounts to a request that the trial 

judge either independently conduct fact-finding upon the testimony and evidence 

admitted at trial or, alternatively, conduct another fact-finding proceeding after the 

jury verdict, in which the judge acts as the finder of fact. Neither can be so. 

Rather, in keeping with the principles enshrined in Washington's 

Constitution, in a jury trial, it is the jury who must declare the facts found to be 

proved. Our discussion in Kuhn v. Schnall, 155 Wn. App. 560, 228 P.3d 828 

(2010), is instructive. In Kuhn, we noted that the trial court allowed the plaintiffs 

to amend their complaint "to assert claims for attorney fees under RCW 

9.68A.130 based on allegations that Schnall had communicated for immoral 

purposes with the patient-plaintiffs while they were minors, in violation of RCW 

9.68A.090." 155 Wn. App. at 565. The trial court then ordered that the 

deliberative phase of the trial be bifurcated. Kuhn, 155 Wn. App. at 565. This 

resulted in two stages of jury deliberation. First, the jury reached verdicts on the 

tort claims (negligence, battery, outrage, negligent infliction of emotional 

distress). Kuhn, 155 Wn. App. at 565. After the verdicts were rendered, counsel 

gave closing argument on the question of whether a violation of RCW 9.68A.090 
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(communication with a minor for immoral purposes) was proved. Kuhn, 155 Wn. 

App. at 566. Even though the jury had returned verdicts in favor of the plaintiffs 

on a number of their tort claims, it returned a verdict finding that no such unlawful 

communications were proved. Kuhn, 155 Wn. App. at 567. While a bifurcated 

procedure is not mandated, this fact-finding approach is in line with a proper 

understanding of the province of the jury and the requirements of RCW 

9.68A.130. 

Indeed, the Kuhn jury's decisions illustrate the danger of the fact-finding 

approach advocated by Barr. During the Kuhn trial, much evidence was adduced 

of defendant Schnall's inappropriate sexual conduct with several minors. The 

jury found for the minors on several of their tort claims. However, the jury 

declared, by its verdict, that the evidence it had credited in finding for the 

plaintiffs on the tort claims did not also support a finding that Schnall had 

communicated with the minors for immoral purposes. 

Only the trial jury, through its verdict, could accurately make such a 

declaration. Had the trial judge been charged with rendering the fact-finding 

decision, it is entirely possible that the judge might have found the crucial facts at 

variance with the jury's determination. Such a finding by the trial judge would 

have then failed to correctly answer the key question: Did the minors prevail in 

their civil action (the tort claims) based on facts that also established a violation 

of a provision of chapter 9.68A RCW? In Kuhn, they did not. But we can be sure 

of this only because it was the jury (and not the judge) who declared it to be so. 
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Because only the jury can declare whether the facts it credited in 

rendering a verdict for the plaintiff on a civil cause of action also established a 

violation of a specific provision of chapter 9.68A RCW, whether the prevailing 

party proved that the opposing party engaged in an act or acts constituting a 

violation of chapter 9.68A RCW is a question of fact that must be determined by 

the jury. 9 

c 

Furnstahl next asserts that the trial court erred by resorting solely to an 

examination of the jury's verdicts in ruling on her motion for an award of attorney 

fees pursuant to RCW 9.68A.130. We disagree. 

At trial, Furnstahllitigated seven tort causes of action: assault, battery, 

negligence, intentional infliction of emotional distress, false light invasion of 

privacy, false imprisonment, and outrage. The jury instructions issued for these 

causes of action were typical instructions for each. The verdict form was 

comprised of 13 questions asking the jury to reach a determination regarding 

these seven claims. The jury verdict in favor of Furnstahl found against Jennie 

Barr on six of the seven tort causes of action, Sue Barr on one of the tort causes 

of action, and the PBA on another. 

In response to Furnstahl's postverdict request for an award of attorney 

fees pursuant to RCW 9.68A.130, the trial court stated: 

9 Furnstahl relies on CR 54( d) in claimed support of her attempt to categorize her request 
for an award of attorney fees pursuant to RCW 9.68A.130 as merely a procedural request made 
after she prevailed in her action. However, In order to request an award of attorney fees pursuant 
to CR 54( d), Furnstahl first needed to establish that she had an underlying right for the trial court 
to grant her request. As discussed herein, Fumstahl did not do so. 
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Plaintiff did not sue or assert claims under Chapter RCW 9.68A. 
Plaintiff sued under different theories, but there was no assertion of 
a claim under 9.68A. 

The jury found against Mr. Barr on a number of claims, 
including civil assault and civil battery. So even if suing under 
Chapter RCW 9.68A is not a prerequisite of recovery of attorney's 
fees under RCW 9.68A.130, there were no specific findings by the 
jury as to the factual basis for the jury's verdict. ... 

The jury instructions were general. There was no requested 
jury instruction on an [SECA] violation or request for inclusion of 
questions on a specific verdict form that asks the jury to consider 
an [SECA] violation. 

So the plaintiff is now asking the Court to interpret the 
special verdict form or speculate as to the factual basis for the 
jury's verdict, and this Court is not going to do that. The jury in this 
case was the trier of fact. 

The trial court's reasoning was sound. No part of the jury verdict in favor 

of Furnstahl on any tort claim was necessarily based on facts having been · 

proved that established a violation of a specific provision of chapter 9.68A RCW. 

Accordingly, Furnstahl failed to establish the statutorily required factual predicate 

authorizing an award of attorney fees pursuant to RCW 9.68A.130. 10 

Affirmed. 

We concur: 

10 Because Furnstahl is not a prevailing party, her request for an award of costs and 
attorney fees on appeal is denied. 
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SEc. 804. 'l'o entitle 1\ defeuduut to o. set off, Ito must set the sn.me 
forth in his uuswm·. 

S~:c. 305. If the amount of the Sl.!t off, duly cstnblished, he cttuu.l to 
the plaintiff's llcbt or demuml, judgment shaH be entered that the plaintiff 
take nothing by ilia nctiou; if it be less tuan tho pl11intiff's debt or dc
mulld, the pluintilf shall Juwe judgment for the residue only. 

SEC. 866. If there be fountl u bulnnce due from ilic vluintilf ill tho tiC· 

tion to the dofcudn.nt, judgment shall be rendered in favot· of the defend
ant for the amount thereof, but no such judgment shall be rendered ngo.iust 
the plaintiff, when the contract, which is the subject of the action, shtlll 
have been assigned before the commencement of such action, nor for nuy 
bnlnnce due fi:om any other person than the plnintilf in the nction. 

XL. COSTS I~ CML Am'IONS. 

s~c. 3U7. Comt~ensntlon or 1\ttc.nJC)'li !crt to the pnrtk-s; costs. 
JG8. 'fo whom costs shnll he n!loweu. 
3GD. l'lalnLifl' In Cl.!ttnlu CllBCJ; not entitled to costs. 
~70. In ccrtnln CMes the plolotHf cntltlc!l to no mot'C cost.~ than uaJDOb'C."-

3iJ. WIJcnliCVCrnl nctlollB nrojolncd In one, coots to oo rocorcrctl in any one. 
372. Where costs nrc not ullolrcuto plolntllf, mubt. be to llcfcmluut. 
373. Coslll to oo l!oWnrdcd to such dcfcnunnts UB hnvc juugment In the!!' favor. 
374. .Amount of costs In roclt klnu of nctlon. 

. 375. Co•l.l! nllowcd to tho lll'CI'nlllng pnrLy. 
· n7o. Fees nntl ruto or compctUlllllon or rcfcl'OOll. 

977. · Wlten llppllcntlon is Jnntlcto p06ljl0nc, tiJcndvcrsc l'nrtyto !Jc paid Lou dolln!l! 
null wllllll!!8CS fees. 

:178. When n tcntlcr hne been mode the plolntiiT mnst pay cosl.l!. 
:no. If n llcfcndnut <1cp08lt tltc nmount clnimoo with the clerk lllld Ute plulntltr re-

fuse 1~, he shnlll oo liable for costs. 
~80. In =cs of nppcnl the fnlllng pnrty to pny cost.s. 
~61. The tocrflon wbo nppcars for nu !Jtfunt tc p:1y cost~!. 
382. Exccntcr, ndmln!Rtrutor or tnJstcc tc poy cost.s from the estate Ol'Jlroperty lu 

ti'Ust. 
383. At<S!gncc of nn nctlon tc be llnble for coAt.-. 
J!\4, County or territory l!nblo fot· cosl<l fUJ otlwr pnt-tics. 
38u. Wuoo cost.q to be nwMle<l nnu oollcctcu a.• the court mny tlh-cel 
:ISG. When the cost.R of nn nppcnl to oo ln tLc dlscrctt~n of U10 court. 
:197. In nllnctlons uot provltle<l for, colltlllcfi to the d!<ereUou of the court. 
!188. flcllcf of pm'ty llggJiCI"Ctl. 

389. When nml whnt security for costs mny bo dcmrul(\ct], 

S~::o. 36'l'. 'fho measure rutd mode of compew;ation of tlttorncys nnd 
counsellors sua.ll be left to the agreement c:q)l·css or implied of the pnr·tics, 
but thoro mny be nllowed to tbe pl'cvniling po.rty upon the judgment, cer
to.in sums by wcty of indemnity for his e:-.-pcnSI.!s in the nctiou, which 
ullown.nccs ru:e termed costs. · 

SEc. 368. Costs shn.ll be allowed the party iu whose favor the judg
ment is rendered, except us is otherwise provictocl by lnw. 

26 
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SEc. 369. 'fhe plaintiff sbo.ll not be entitled to costs in any action 
within the jurisdiction of a. justice of the ponce, which shull be commenced 
in the district court, where the recovery is for n. less amount than one 
hundred dollars. 
· SF.c. 370. In an nctiou for nn nssult or nn llSSault aml buttery, or for 

fuls~ imJ>risoument, libel, slander, malicious prosecution, criminul conversa.
tlon or seduction, if the plaintiff recover less than ten dollars, be sho.ll be 
entitled to no more costs or disbm'Scments thnn the damages recovered. 

SEC. sn. When severn! nctious nre brought on one bond, undertaking, 
promissory note, bill of exchange or other instmmeut in writing, or ln nny' 
other cuse for the rome cause of action ngo.inst severnl}>nl'ties, who might 
!Jnve been joined ns defendants in the same nction, no costs or disbursement!;; 
shnll be allowed to the plaintiff in mm'!l thnu one of such actions wbiclr 
may be at his clectiou, if the pm·tles proceeded ngalnst in the other actions 
were, nt •:m commcHccmcJtt or the prcrious action, openly witllin this 
terri wry. 

SEc. 372. In nil cnses whctc costs and disbru'SCments nre uot allowed 
to the plaintiff, the defendant sbnll be entitled to have judo"1Deni in llis favor· 
tot• the snmc. 

SEc. 373. Iu nll nctious whcso there nrc sevcrnl defendants, not united 
in interest, nud making sepo.rntc defences by sepo.rnte answers, and the 
plaintiff fnils to recover judgment against nll, the court nhJ.Y o.wnru costs to 
such of defendants ns bnve judgm-::nt iu their fnvor, or o.uy of them. 

SEc. 374. When nil owed to· either party, costs shull be ns follows: 
1st. In all actions settled before issue is joined, five dollnl'S ; 
2d. In all actions where jndgmcnt is- rendered without a. jnry, tcu 

dollm~; 

3<1. Iu all nctious where juogmcnt is rtmdercd nftcr impnunellng u jury, 
fifteen dollnl'S i 

4th. In all nctiol!s removed to the supreme court and sctit:fcd before 
argument; ten dollm'S'; 

5th.. Iu o.ll nctionlf when judgment is rtlnderc<l in the supreme· court 
nftcn.rgumcnt, fifteen dollni'S. 

SEc .. 815. The prcvniliug pnrty, in ndditiou to the allowance fot' costs 
ns provided in the lust section, slmll nlso be allowed for ·an necessary dis
bui'Scmcnts, including the fees of offir.crs allowed by lu.·.v, the fees of 
witnesses, the necessary expenses of tnking depositions, by commission ot· 
otherwise, nud the· compensation of referees ... The disbursements shall be 
stated in detnil o.nd verified by affidavit; whioh shull be filed with the clerk 
of the court. · 

SEc, 816. 'The fees .of refet·ccs altull be four dollars to each, for every 
do.y spent in the. business of the reference, but the parties may ugrcc in 
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w1·iting upon nnr other rate of compmsntion, nod thereupon such rnto sbnll 
he nllowcd. 

SEc. 377. When un npplicution sbrdl be made ton. court, or referees to 
postpone n trinl, the payment to the ndrerac party of a. sum not exceeding 
ten dollars, besides the fees of witncs.~cs, may be imposed ns tho condition 
of granting the postponement. 

SEc. 318. When in nn action for the recovery of money only, the defend
ant alleges in his nnswcr tl!nt before the commencement of Uie 'nclion be· 
tendered to the plnintilf the full nmount to which he wus entitled, in such 
specie us by ngrccment ought to be tendered, nnd thereupon brings into 
cour~ for the plnintiff, if in money, the amount so tendered, nnd the allega
tion be found true, the plaiatiff' shnll not recover costs, but shnll pay. them 
to the dcfcndWJt. 

SEo. 879. If the defendnnt iu nny nction pending shnll nt nny time 
deposit with the clerk of the court, for the plnintifl', the n.mount which be 
ndmits to be duo, together with nil cost.~ thnt hn.ve nccrued, nud notify tl1o 
plnintilf thereof, nnd such plaintiff shnll refuse to nccept the snmc in dis
chnrge of the uction, nnd shnll not nftcr1mrds recover o. lnrger nmount 
thnn thut deposited with the clerk, exclusive of interest nnd cost, he shall 
pny nit costs thnt mny accrue from the time such money wns so deposited. 

SEO. 380. In nil civil nctions tried before n justice of the pence, in 
which nn nppco.l shoJI be tnken to tho district court, nnd the party nppcl· 
!nut sbo.ll not recover u more fnvornblc ju!lgu1cllt in tho district court thnn 
before the justice of the pence, such n.ppcllnnt shnll pn.y nil cost.s nccrning 
nfter the nppcul. 

SEo. 881. When costs nrc adjudged ngo.iust nn infnnt plaintiff', the 
gunrdinn or person by whom he nppcnrcd in the action, shnll he responsible 
therefor, nnd pnymcnt mny be onfon.:cd by execution. 

SEo. 882. In nn nctlou prosecuted or defended by nn executor, n.dmiu
istrntor, trustee of o.n express trust, or n person expressly authorized by 
stutute, costs shall be recovered u.S in M nction by or ngniust n person 
prosecuting or dc~endiug in !JiB own right, but such costs sholl be chnt'gtl'l• 
blc only upou or collected olf the estate of tl!e pnrty represented, uulcss 
the court sl.mll direct the tul.llle to be pnid by tho plo.iutilf or defcudo.nt 
pcrsono.lly, for mismunngernent or bnd fu.ith in such nction or defense. 

SEo. 383. When the CllllBC of o.ctiou nfter the commencement of the 
nction by o.ssignment, or in nny other runnner becomes the property of n 
person not o. party thereto, nnd the prosecution or defcll!le is thereafter 
continued, such person sball be Iio.ble to tho costs in the some runnner us if 
he were o. pnrty, n.nd payment thereof mny be enforced by nttacbment. 

SRo. 884. In o.ll nctions prosecuted in the nnme and for the uae of the 
·tet-ritory, or·in the uame and fol' the use of any county, the rerritory or 
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county sunll l.le lialllc for costs in the same cases mal w the same cxknt ns 
private parties. · 

SJ::c. 385. When the dtdsion of n. court of infcrim· jurisdiction in un 
uction or spccinl proceeding is brought bcfOI'C the supreme court, or n. tlis
trict court, for review, such proceedings shall for purposes of costs be 
deemed IUl nctiou n.t issue upon n qnestion of lnw from the time the S'lme 
is brought into the supreme court, or district court, nncl costs thereon mny 
.be o.war!leu nod collected ill such ruiUlner o.s the com•t shall direct, nccor
ding w the nnturo of the case. 

SEC, 386. In the following CI\SCS tho costs or l\11 n.ppeal to the supreme 
court sbnll be in the discretion of tl1e court : 

lst. When n new t1inl slmll be ordered ; 
2£1. When o.jndgment shall be affirmed in pnrt nmlrevcrsed in pnrt. 
SEc. 337. Iu o.ll actions nncl proceedings tlmn those mentioned iu this 

eho.ptcr, where no proY\siou is made for the recovery of costs, they mny be 
allowed or not, nuu if nllowcu, mny he upportioneu between tho pnrties in 
the discretion of the court. 

SEc. 383. Any pnrty nggricvcu by the tn.xntion of costs by the clerk 
of the court, mny upon npplicntiou hnve the sume re-mxcd by the court in 
which the nction ot· proceedings is hod. 

SEc. 380. When the plo.intiiT ill 1m nction resides out of tl1e county, or 
is n foreign corpol·ation, security for tho costs nml ehm·ges which mny be 
nwarded ngninst such lllnintiff may be l'eqnirecl hy the defcndnnt. When 
required, nil proceedings in the action shull be stayed until o. L'ond execu
ted by two or more persons be filed with the clerk, conditioned thnt they 
will pny snch costs und chnrgcs os mny be nwnrdcd ag1dnst the plointi!Tby 
judgment, or in the progTcss of tLc action, not exceeding the sum of two 
hundred dollars. A new or rulditionnl bond mo,y be ordct·cd by the court, 
or judge, upon proof thnt the originul bond is iusuflkicnt scew·ity, nud pro
ceedings in the netion stnycd uatil snell new or ndditionnl bond be executed 
nnd filed. 'fuc plaintiff mny deposit with the clct·k, the snm of two hundred 
dollurs in lieu of n. bontl. 

XLI. CO:IHI!Sii!OX'ER TO SELL REAL RST,\TE. 

:190. Dlstrlc& court.~ mny n)lpolnt o. comml!isioocr: 
~01. Wlmt Mhnll llo lho d~d of the commlsslonor. 
3~2. A sale In punmauco of 1\ judgment, conYCj'M U1c t!tlo or tho pnrtlc• ordcrtd to 

ull. 
303. Snlo or U1c commiH•ionm· conveys tuc title or the parties to the action. 
304. A eonvoynoce or 1\ cou,·t must bo upprovc!l uy tho court. 
305. Such couvoynocc to L>e signed by tho court onlr. 
300. · Such conveyance to be recorded. 
397. How judgment to com(ltl n p~rty to execute~ conYC)1>ncc ahnll be cnforcoo. 
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